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DENTISTRY AND THE LAW

By Dan Schulte, JD
MDA Legal Counsel

he various antitrust laws can seem un-
fair, complicated, and many times irrel-
evant to the practice of dentistry. How-
ever, youre reminded that these laws

do apply to dentists. You also should be aware that the
U.S. Justice Department (“DOJ”) and the Federal Trade
Commission (“FTC”) historically have been active in
the health care industry, with many prosecutions of
physicians and dentists for antitrust violations. These
prosecutions have arisen from alleged joint contracting
activities, joint refusals to deal, association advertising
restrictions, etc.

Since associations like the MDA have competing den-
tists as their members, the MDA’s activities as well as
activities by individual dentists are subject to the anti-
trust laws and DOJ and FTC action also. Therefore, a
basic understanding of the antitrust laws is essential for
all MDA members. The following is a brief description of
what the antitrust laws prohibit, and what you should
avoid doing.

Requirements for violation
Specifically, the antitrust laws make contracts, com-
binations, or conspiracies in restraint of trade illegal.

An action is illegal if:

B Two or more competitors (e.g., dentists not work-
ing for the same employer) have an agreement to engage
in some joint activity.

B The agreement results in or has the effect of un-
reasonably restraining competition.

The agreement

The agreement must be between two or more com-
petitors. A completely integrated dental group practice
is a single competitor. The simplest example of that is
when several dentists all own and are employed by the
same practice. However, it is possible for separate den-
tal practices to be “integrated” such that the DOJ/FTC
will consider them a single competitor. This is not easy
to accomplish. The practices must be financially inte-
grated (e.g., engage in risk sharing, split overall profits
and losses, etc.) and clinically integrated (e.g., share pa-
tient outcome information, have common diagnosis and
treatment protocols, etc.).

The “agreement” need not be formal or written. A
tacit understanding is enough. Dentists do not need to
know the agreement is illegal in order to violate the law.
The key is to avoid even the appearance of an illegal
agreement. For example, informal conversations with
other dentists at a dental society meeting about prob-
lems incurred with a dental plan or insurer, which result
in some dentists terminating their contracts with the
plan or insurer, may be construed as an illegal agree-
ment. A letter to another dentist that merely discusses
fees may evidence an agreement or understanding to fix
prices.

Unreasonable restraint on competition
In order for joint action or an agreement to constitute
an antitrust violation, it must unreasonably restrain
competition. This occurs when the effect or purpose of
the agreement is to decrease competition. To determine
whether the agreement is unreasonable, the courts use
(Continued on Page 70)
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two different standards, depending
on the type of agreement.

Illegal per se: If the agreement in-
volves price-fixing, group boycotts,
or the allocation of practice territo-
ries or patients, the courts apply the
per se rule. Under the per se rule, the
court presumes that an unreasonable
restraint of competition occurred.
The plaintiff must only prove the exis-
tence of the agreement, not that the
agreement decreased competition.
Under the per se analysis, it does not
matter that the dentists did not in-
tend to violate the antitrust laws, or
that the agreement operates to lower
consumer prices.

Rule of reason: If the per se rule
does not apply, a court applies the rule
of reason. Under this analysis, the
court balances the pro-competitive
purposes and effects of the agreement
against the anti-competitive purposes
and effects. If, on balance, the agree-
ment is anti-competitive, then the
agreement is illegal.

Price-fixing and group boycotts
constitute the greatest risks of joint
activities conducted by dentists that
may lead to antitrust violations.
Price-fixing is an agreement or under-
standing among competitors to fix,
stabilize, raise, or lower prices (or

any element of price), and is per se
illegal. The following types of activity
generally constitute price-fixing, if
conducted by independent dentists:

B An understanding to submit a
certain fee to a dental plan or insurer.

B An understanding not to discount
fees beyond a certain percentage.

B A letter to an insurer stating
that if fee schedules are not raised,
specified dentists will terminate their
contracts.

Likewise, oral or written communi-
cation between independent dentists
regarding fees should be avoided.

An agreement by two or more den-
tists not to deal with a third party
may constitute an illegal group boy-
cott. The following types of activity
may be considered group boycotts if
conducted by independent dentists:

B A tacit understanding to refuse
to participate with a dental plan or
insurer.

B An understanding among gen-
eral dentists not to refer to a special-
ist who participates in an unpopular
dental plan.

B An agreement to terminate par-
ticipating contracts with a plan for
any reason.

Antitrust law enforcement

Antitrust laws may be enforced by
the DOJ, the FTC, and the state of
Michigan. Lawsuits alleging viola-
tions may also be brought by private
parties. The DOJ and the state of
Michigan may bring either a criminal
or civil action against dentists who
are alleged to have violated the anti-
trust laws. Criminal actions are felo-
nies punishable by imprisonment
and fines. Lawsuits by private parties
seek monetary damages (which may
be trebled) and injunctive relief.

The best practice is for dentists
to be aware of antitrust law and to
make every effort to avoid illegal ac-
tivities.

Questions? Contact the MDA’s Bill
Sullivan, vice president, advocacy and
professional relations, at 517-346-9405.
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